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SHELTON, J. (Dissenting).
| dissent.

Haintiff brought this action againgt the City of Detroit and severd police officers dleging thet he
was assaullted and beaten by two police officers, in part because of his homosexudity. Following aten
day trid, the jury returned a verdict in favor of defendants. Plaintiff clams in this gpped that the
misconduct of defendants counsdl was S0 egregious that it diverted the jury’s attention from the issues
involved and deprived plaintiff of afarr and impartia trid. | agree and would remand for anew trid.

The misconduct of defendant’s attorney began with his opening statement and continued
throughout the trid. His statements to the jury, the Court, opposing counsd and witnesses were at times
uncontrollable, notwithstanding the repested efforts of the trid judge. It became apparent that the
“antics’ of counsd were not merdy overly exuberant advocacy. Contrary to the judge’ s rulings and
admonishments, the transcript reveds a continua tactic of smply running on with objectionable
comments and behavior while the judge was atempting to rule on objections, or even after an objection
had been sugtained. It reached the point where, when plaintiff’s counsd



objected to the run-on tactic, the defense counsel countered with athregat to “demand the right to duel”
opposing counsel. The judge recognized that counsdl’ s tactics were ddliberate:

THE COURT: [Counsd], has nobody told you before that run your mouth?

[COUNSEL] : Not what he suggested. Yes, | tak alot. My wifetdls me congantly. |
mean, that'sfine.

THE COURT: All right. Well, let me be the person that - -

[COUNSEL] : But interms of him insulting me, to suggest that | would defy this Court’s
authority - -

THE COURT: [Counsd], [Counsd], please, let this Court be the firdt to tell you, you
run your mouth. | have sustained many objections and which you continued to make
your point. You are not fooling me in terms of what you are doing. That may be your
trid drategy, but you are doing it, you are going on when the Court susains an
objection. | don't question your integrity.

Specific objections were made to his cross-examination of plaintiff’ switnesses, including dearly
improper comments such as suggesting to an expert witness that his academic credentials from Wayne
State Universty were only given “because you're so wel liked they wanted to give you a little extra
credentids to assg in your ability to bamboozle jurors” When the witness replied that such a
suggestion was “ outrageous,” counsel stated, “Y ou’ re outrageous, Sir.”

Paintiff objected to defense counsd’s conduct, and was sustained, 106 times during the trid.
He was admonished repeatedly by the judge, to no avail. Eleven times his comments were ordered
stricken and he was ordered by the judge severa timesto " get out of the jury box.”

Counsd’s physicd antics included running around the courtroom during an expert’s tesimony,
while defying the ingtructions of the judge:

[COUNSEL]: HE s not running at you, Sir, he's running away from you. | don't want
you to assume he' s running toward you. He' s running from you, okay, he' s running.

[COUNSEL] : As amatter of fact, your Honor, since he wants to say that it's so easy
to grab someone, let’'s --

THE COURT: No, no, no.
[COUNSEL]: -- lethim --
THE COURT: Counsd.

[COUNSEL]: -- try to catch me and I’ m 300 pounds.



THE COURT: Counsd.
[COUNSEL]: Let'sdo ademo.
THE COURT: No. Please go on to your next question.
[ COUNSEL] : Because we can run around this Court al day and he --
THE COURT: You're going to run out --
[ COUNSEL] : -- would not catch me.
THE COURT: -- of this courtroom, counsd, if you do not continue.

During cross-examindion of the plaintiff, he asked the plaintiff if gay persons “exude a soecid
odor” and then added the following comments and behavior:

Q. They don't have a specid mark on their foreheads, somehow H for homosexua or
anything like thet, do they?

A. No.

Q. They don't -- | mean, you weren't -- you didn’t run like this when you were running
from the police (indicating) -- and let the record reflect I'm running in what would be
consdered an effeminate fashion -- with your wrist bent taking about, oh my, I'm
being chased, you weren't running that way, were you?

Appellate courts are reluctant to disturb a jury verdict based upon attorney misconduct. An
atorney’s comments or behavior is ordinarily not cause for reversa unless they indicate a deliberate
course of conduct amed a preventing afar and impartid trid. Wilson v General Motors Corp, 183
Mich App 21; 454 NW2d 405 (1990). If thereis such deliberate misconduct, reversd is warranted if
its effect was to divert the jury’s attention from the issues or otherwise to control the verdict. Knight v
Gulf & Western Properties, Inc, 196 Mich App 119; 492 NW2d 761 (1992); Wayne Co Road
Comm'rsv GLSLeasCo, 394 Mich 126; 229 NW2d 797 (1975).

It is, of course, the responghility of the trid judge to attempt to limit and control attorney
misconduct. See Reetz v Kinsman Marine Transit Co, 416 Mich 97, 103, fn 8; 330 NW2d 638
(1982). The excellent and experienced trid judge in this case vdiantly and repeatedly attempted to do
s0. There is a point, however, when an atorney’s deliberate misbehavior becomes so repetitive and
egregious that it necessarily impacts the jury, notwithstanding the judge's efforts. In Reetz, supra, pp
111-112, our Supreme Court ordered a new tria because of attorney comments and misconduct, and
stated:

Our prior cases should have made clear that even isolated comments like these are
aways improper, even if not aways incurable or error requiring reversal.  However,



when, as in this case, the theme is congtantly repeated so that the error becomes
indelibly impressed on the juror's consciousness, the error becomes incurable and
requires reversal. We find the following statement from Steudlev. Yellow & Checker
Cab & Transfer Co., 287 Mich. 1, 11-12, 282 N.W. 879 (1938), to be applicablein
this case:

"We believe the record in the instant case shows a deliberate course of
conduct on the pat of counsd for plantiff amed a preventing
defendant from having afair and impartid trid. We think the course of
misconduct was S0 persstently followed that a charge of the court in an
effort to obviate the prejudice would have been usdess.”

The misconduct of defense counsd in this case is within that description. This Court should reach the
same concluson stated by the Supreme Court in Wayne Co Rd Comm'rs v GLS LeasCo, supra, p
139:

A subgtantia doubt regarding fairness of the tria has been raised by the egregious and
repetitive nature of the misconduct of the [gppellegs] lawyer. On this record, we are
not able to say that the jury was not diverted from the merits by the repetitious
aspersons, nor could we say that the “mischief done” was cured by the judge's efforts.

The misconduct here was deliberate, repetitive, pervasive and egregious. The incidents described in this
opinion are Smply examples of comments and antics appearing throughout the transcript that turned this
trid into an dmogt vaudevillian performance. Such buffoonery cannot be inconsequentid. It is certainly
not inconsequentia or harmless when it soops to a level which includes running around the courtroom
daring a witness to catch him, mocking and demeaning gay persons, accusing a repected University of
padding an expert's qudifications to “bamboozle’ a jury, cdling the plaintiff a“devil,” and flagrantly
ignoring the judge’ s orders to cease such behavior.

Our legd processes, and in paticular our jury system, are under scrutiny from a skeptica
citizenry that questions whether verdicts are the result of a rationd assessment of the facts and a fair
goplication of the law or instead the result of staged performances by attorneys designed to produce
biased and totally emotiond jury responses. Justice must be obtained for our citizens by arationa and
ordered legal process and not by a staged “show” by an attorney, which is uncontrolled and indeed
uncontrollable by the trid judge.

This Court has an obligation to insure, on review, that blatant attorney misconduct is not alowed
to skew the outcome of the jury process. Thisis such acase.

/9 Donald E. Shelton



